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LIABILITY OF MASTER FOR EMPLOYING SERVANT UNABLE TO 
COMPREHEND THE ENGLISH LANGUAGE. 

The Supreme Court of Massachusetts, in the case of Beers v. 
Prouty & Co., 85 N. E. 864, rendered a very practical decision on 
the doctrine of master and servant, which will be of particular 
importance to manufacturers and insurance companies. In that 
case, the plaintiff was engaged as a feeder of a machine for mak- 
ing pasteboard, which two men were required to operate, while 
his assistant, called the "catcher," was charged with the duty of 
turning off and on the power for starting or stopping the machine. 
While the plaintiff was cleaning this machine, his fingers became 
caught, and he called to the catcher to shut off the power. The 
catcher, being unable to comprehend English, turned on the 
power, and the fingers of the plaintiff were severed. The court 
held that the sending of a catcher incapacitated in that manner, 
when it was necessary for him to receive directions by word of 
mouth in that language, was sufficient evidence of the employ- 
ment of an incompetent servant to render the employer liable. 

This question, as to the liability of the employer for sending a 
man, who could not comprehend English, or the language of the 
man in charge of the machine, in a case of this kind, has but 
seldom arisen and must be conceded to have been properly dc- 
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cided. It has been recognized for many years that the plaintiff 
in such a case must not only show the incompetency, but also that 
the defendant failed to exercise proper care and diligence to 
ascertain the qualifications and competency of the servant prior 
to his appointment. Wabash R. R. v. McDaniel, 107 U. S. 
454 (1882) ; Tarrant v. Webb, 18 C. B., 797 (1856). The degree 
of care to be exercised by the employer in engaging employees 
must be commensurate with the nature and dangers of the work, 
the position for which the servant is intended, and the hazards to 
which the other servants are to be exposed from the employment 
of a careless and incompetent person, this degree, being measured 
by the care which a reasonably prudent man would exercise in 
the same business or undertaking. Wood on Master and Servant, 
Sect. 418, p. 799. This is not confined to the knowledge of any- 
one accomplishment, such as the working of the machinery in 
this case, but it must be extended so that the employer may ascer- 
tain the ignorance of the applicant on all subjects which are 
essential to the performance of the required duty. Thus the 
inability to comprehend English, where co-operation with other 
employees is not necessary, as in manual labor, would not render 
the servant incompetent, and employees speaking divers tongues 
could be engaged to work together, whereas in the case recently 
decided, where co-operation was necessary, this inability was 
fatal. This idea may even be applied to work of a higher char- 
acter, for as the court aptly says: "Ignorance of the English 
language in an experimental chemist working by himself for a 
steel manufacturer might not render him incompetent, but it 
could not be contended that one unfamiliar with that language 
would make a suitable teacher for the public schools." Beers v. 
Prouty & Co., supra. When a servant lacking these qualifica- 
tions is thus employed, and his co-worker is injured, the employer 
should be, and is liable, for the servant has a right to rely on the 
assumption that the master will perform his duty by appointing 
competent servants. 

Among the various mental qualities which affect the com- 
petency of servants probably one of the most important is ner- 
vousness. This and lack of judgment on the part of a stationary 
engineer, Olsen v. Andrews, 168 Mass. 261, and weakness, in- 
firmity and excitability in an elevator man, Ledwidge v. Hath- 
away, 170 Mass. 348, have been held to render them incompetent; 
but the mere fact that an employee because of nervousness is 
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more than ordinarily careful in the performance of the work to 
which he is assigned is no evidence of his incompetency, Bruce 
v. Penn. Bridge Co., 197 Pa. 439 (1900). Accidents resulting 
from the mere temporary excitement and nervousness of the em- 
ployee, such as, where an employee, in the excitement of fire, 
forgot to shift a belt before stopping a machine, thus causing a 
co-employee injury, when the machine was again started, have 
been held not to render the employer liable, as there was nothing 
to show that the employee was not mentally fit for his position. 
Gilmore v. Mittineague Paper Co., 169 Mass. 471. The case of 
Burke v. Syracuse, Boston & New York R. R., 69 Hun. 21 
(1893), in which a robust boy of seventeen, who had successfully 
operated a telegraph station and single track siding for two and 
one-half months, was one day seized with the thought that the 
switch was wrong, and rushing out to change it to prevent a 
catastrophe, switched the train on a side track and caused a col- 
lision, illustrates the same principle, for the court held that the 
employer was not liable. It would seem that incapacity under 
this head must be of an exceptional nature to justify the in- 
ference of negligence on the part of the master, for it is generally 
impossible to perceive such inefficiency by merely using reason- 
able care. 

Developing this line of incapacity because of inferior mental 
qualities from nervousness and excitement to the stage of lack 
of education, we find a rather different situation, for in these 
cases we may consider the physical and nervous systems of the 
servant satisfactory, but attribute the incompetency to the lack 
of proper education for the assigned position. Probably the best 
illustration of this is the case of Taylor v. Western Pacific R. R., 
645 Cal. 323 (1873), in which a railroad company, whose road 
formed a junction with another road, entrusted a person em- 
ployed by the other company to attend to their trains at this 
point. He was given the time-tables of both roads so he could be 
informed regarding the arrival and departure of trains. But, 
owing to his inability to read the time-tables, he became confused 
and a collision occurred which killed the fireman. In an action 
by his family to recover, the court held that it undoubtedly would 
be gross negligence for the defendant to knowingly place the 
attendant at this position without ascertaining whether he was 
able to read, but that it was a question for the jury, for the de- 
fendant may have taken all reasonable precautions and still have 
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been deceived by the fraudulent practices of the attendant or 
others. 

These principles can readily be applied to the case under dis- 
cussion, for just as the ability to read the time-table was a most 
important element in ascertaining the competency of the switch- 
man; so was the ability to comprehend English an essential 
qualification for the catcher, for by lacking this knowledge, he 
could not obey his orders and as a result, the accident occurred. 
Probably the case most analogous to this one is Lantry & Sons v. 
Lowrie, decided by the Texas Court of Civil Appeals in 1900; 
58 S. W. 837. It was there held that the liability for an injury 
occasioned by the employment of a co-laborer of a low order of 
intellect, and one who could not understand the English language, 
in a position in which the co-operation of the laborers was neces- 
sary, where the evidence was conflicting as to whether the injury 
was due to ignorance or carelessness, was a question which should 
be submitted to the jury. 

Thus, both by weight of authority and good reasoning, the 
court seems to be justified in rendering this decision, and although 
it may cause employers to be more diligent in selecting men 
who will be competent for their positions, nevertheless, it seems 
to be only a logical deduction from the previous decisions on this 
doctrine, which must develop as labor and capital become more 
diversified. 

LIABILITY OF CHARITABLE CORPORATION FOR TORTS OF ITS AGENTS. 

Within a few months the Appellate Division of the Supreme 
Court of New York was called upon to decide the question as to 
whether a charitable corporation is liable to answer in damages 
for torts committed by its agents. The particular delict in the case 
of Kellogg v. Church Charities Foundation of Long Island, con- 
sisted in negligence on the part of the defendant's servant. The 
trial court dismissed the complaint at close of evidence, and the 
Appellate Division reversed this in a lengthy, elucidative and 
logical opinion reported in 112 N. Y. Supp. 566. 

The cases of actions against public eleemosynary corporations 
of this sort are usually divided into two classes, first, suits arising 
by reason of negligence on the part of physicians doing work 
gratuitously for the institution, and second, those arising through 
negligence of its servants properly speaking. The reasoning of 
the line of demarcation is somewhat vague and illogical, but such 



